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Proposed Clean Water Act Rule for Construction Sites  
Includes First- Ever Numerical Effluent Limit for  
Storm Water Discharges 
 
 
Comments on EPA Proposed Rule Due February 26, 2009 

The EPA has proposed new storm water guidelines that will affect virtually all construction and 
development activities in the United States. For the first time, the federal Clean Water Act National 
Pollution Discharge Elimination System (NPDES) storm water permitting program will include numeric 
effluent limits for storm water discharges from certain large construction sites. 

Since the 1990s, EPA's storm water regulations have required construction sites larger than one acre in 
size to obtain NPDES permits. Most of those sites have obtained general permits under either the federal 
or state-equivalent NPDES programs, and those permits have required sites to implement various "Best 
Management Practices" (BMPs) to decrease the amount of pollution that leaves a site in storm water. 
EPA's Proposed Rule, once finalized, will add requirements that certain construction and development 
sites test the storm water leaving the site to ensure it does not contain certain pollutants in excess of a 
nationwide standard. The new regulations will be considered a "floor" with which all state programs must 
comply.1 Once this new rule is promulgated, it will be necessary for states to add the following 
requirements to their respective permit programs if they are not already included.  

The Proposed Rule would require: 

(A) All construction and development sites to implement various erosion and sediment control 
BMPs to reduce the pollutants in storm water discharges from the site. Erosion and sediment 
control BMPs are already required under the federal Construction General Permit (CGP), as 
well as most state NPDES permits, and include the use of practices on the site such as 
installing perimeter silt fencing, maintaining natural stream buffers, diverting storm water from 
disturbed soils, and removing sediments from paved surfaces. 

(B) Construction and development sites disturbing ten or more acres at a time would also be 
required to install sediment basins to treat storm water discharges. The Proposed Rule 
specifies that a basin must meet certain minimum standards, including: (1) that it be able to 
withstand a two-year, 24-hour storm event or, alternatively, a water storage volume of 3,600 
cubic feet per acre of total watershed; (2) that it provide for sediment storage volume of at 
least an additional 1,000 cubic feet per acre of disturbed land; (3) that its length be four times 
its width; (4) that it include an outlet device, such as a skimmer, designed to discharge the 
sediment free water from the surface of the basin; and (5) that it allow for minimum residence 
of stored water of not less than 72 hours. The cost of the design, construction, maintenance 
and dedication of land for this purpose will be significant. The Proposed Rule does recognize 
that in some instances a sediment basin may not be a practical option on a given site. 
Therefore, it allows discharges to use "alternative controls equivalent to sediment basins 
where approved by the permitting authority." 

(C) Finally, construction and development sites 30 acres or larger (measured by total acres of the 
site, not simply disturbed acres) located in areas of the country with high rain fall intensity and 

                                                 
1 The Proposed Rule is titled "Effluent Limitations Guidelines and Standards for the Construction and Development Point Source 
Category" and it was published in the Federal Register on Friday, November 28, 2008 (73 Fed. Reg. 72562). The Proposed Rule is 
available on the internet at the following address: http://www.epa.gov/fedrgstr/EPA-WATER/2008/November/Day-28/w27848.pdf 
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soils with high clay content will be required to meet a numerical limit on the allowable level of 
turbidity. EPA is proposing a maximum turbidity level of 13 nephelometric turbidity units 
(NTUs) based on an active treatment system of polymer-assisted clarification followed by 
filtration. Sites of sufficient size would be required to meet this effluent limit if: (1) the site's 
average soil clay content is more than 10 percent; and (2) the site's annual "R Factor" for 
rainfall erosivity is 50 or more. The numeric turbidity standard would apply to discharges 
produced from rainfall events up to the local 2-year, 24-hour storm and any volume in excess 
of the 2-year, 24-hour storm would be exempt from the standard. Notably, this proposal does 
not take into account ambient turbidity in receiving waters nor the contribution of sediment 
from other sources. 

The costs associated with this Proposed Rule would be significant. EPA estimates that implementation of 
the Proposed Rule will cost approximately $1.9 billion dollars per year, although that figure does not 
include costs for Alaska, Hawaii and the U.S. territories because EPA did not have accurate data on 
construction in those areas at the time of the Rule's publication. On a micro-level, EPA estimates that the 
Proposed Rule's implementation will have only a minor affect on the monthly mortgage costs for a home, 
increasing such costs less than $20 per month per mortgage. It is important to note that, historically, 
EPA's cost estimates for storm water permitting provisions have been significantly lower than the actual 
costs experienced by construction companies when a given rule is fully implemented.  

EPA is required to finalize this rule by the end of December, 2009 pursuant to a court order in 
NRDC v. EPA, 437 F.Supp.2d 1137 (C.D. Cal. 2006). Comments on the Proposed Rule are due on 
February 26, 2009. The Proposed Rule includes a variety of alternative options considered by the EPA. 
Interested parties are invited to comment on all aspects of the Proposed Rule, including those options 
rejected by EPA. 

Attorneys in Brownstein Hyatt Farber Schreck Water Group have extensive experience in the field of 
storm water regulation for the construction industry. The firm has routinely advised clients on all aspects 
of compliance with the Clean Water Act and attorneys have been intimately involved with the details of 
the federal, and various state, storm water programs. If you have questions concerning this proposed rule 
or compliance with the storm water program in general, please contact us. 
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